
Y	ou’re in good hands 
 with Allstate.” “Like a  
	good neighbor, State  
	Farm is there.” “Nation- 

wide is on your side.” “We’ve got you  
under our wing.” (Aflac). These insur- 
ance slogans reflect not only a sales 
pitch but a concept embedded in  
the law of insurance: protecting the 
insured’s peace of mind. In Lambert 
v. Commonwealth Land Title Ins. Co.  
(1991) 53 Cal.3d 1072, 1081, the 
California Supreme Court observed: 
“[T]he contract of insurance is unique 
in that the purchaser seeks not com- 
mercial advantage, but rather peace 
of mind and security in the event of 
unforeseen calamity.”

Virtually every homeowner and 
other real property owner in Cali-
fornia has title insurance. This in- 
surance protects owners against the 
risk that there is a defect in the 
owner’s title. The nature of the in- 
sured defects is wide-ranging. It can 
include claims that another person  
has an interest in the property such 
as an easement, claims of forgery of 
a deed, invalid or defective deeds, 
missing or undisclosed heirs or claims 
of prior owners, boundary disputes, 
unmarketable title and lack of right 
of access.

It also protects the owner from 
monetary liens of various sorts. 
Monetary claims may include judg- 

ment liens and homeowner associ- 
ation charges, among others. For 
these types of claims, greater peace 
of mind can be achieved by a rela- 
tively simple addition to the law or, 
in the absence of a statute, by stipu- 
lation of the parties.

Title insurance is unique in that in-
stead of insuring an owner against 
future events such as an auto acci-
dent, a fire, flood or earthquake, as 
most insurance does, it insures the 
individual against something that 
happened in the past. The risks in-

sured against arose from an event 
that took place prior to the date of 
the insurance policy. One such event 
may be a monetary lien that at-
tached to the property prior to the 
date the owner obtained title that 
was not satisfied and eliminated prior 
to the owner acquiring title. Gener-
ally, such monetary liens are noted 
in the preliminary report of the title 
company and paid through escrow 
to eliminate them.

But sometimes monetary liens  
are not noted by the title company,  
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not paid-off through escrow and not l 
isted as “exceptions” to coverage 
on Schedule B of the title insur-
ance policy. When such monetary 
liens exist, a property owner may 
wake up one day to a big surprise.

The summons and complaint
You’ve moved into your newly 
acquired home, painted the walls 
and enjoyed the warm weather on  
the patio. You have plans to remo- 
del the kitchen by obtaining a se-
cond mortgage. Then you hear a 

This art was created with the assistance of Shutterstock AI tools



Reprinted with permission from the Daily Journal. ©2026 Daily Journal Corporation. All rights reserved. Reprinted by ReprintPros 949-702-5390.

knock on the door. You’ve been 
served a summons and complaint. 
After the initial rush of adrenaline, 
you scan the complaint. The plain-
tiff is claiming that she is entitled 
to enforce a judgment lien against 
the property you purchased. She 
alleges that the prior owner had an 
unpaid judgment and that she had 
recorded an abstract of judgment. 
(See CCP § 697.310.) That claimed 
judgment lien remains, notwithstand-
ing the fact that you are now the 
owner of the property, and the plain-
tiff is entitled to enforce her judg- 
ment lien against your property. (See  
CCP § 697.390.) You also received 
a Notice of Pending Action, or  lis 
pendens. (CCP § 405 et seq.)

You first locate your title insur-
ance policy. The very first words of  
the “Owner’s Coverage Statement” 
states: “This Policy insures You against 
actual loss, including any costs, at-
torneys’ fees and expenses provided 
under this Policy.” After reading the 
“Covered Risks” section you note 
that it covers the type of claim al-
leged in the complaint, so long as 
that specific claim is not on the 
Schedule B list of “exceptions.” Turn-
ing to Schedule B you see that 
the claimed lien is not listed as an 
“exception.” (Perhaps for the first 
time you take note of the various 
easements granted to utility com-
panies listed on Schedule B.)

You feel some level of relief, re- 
duced anxiety. Because the amount 
of the judgment (with accrued in- 
terest) is well within the coverage 
limits set forth in the policy, your 
anxiety level goes down even more. 
You review how to notify the title in- 
surance company and make a claim.

After its review, the title company 
notifies you that you are covered 
and it will assign an attorney and 
defend the action. It is fulfilling its 
legal obligations under the title pol- 
icy. It is giving you “peace of mind.”

But what will become of your 
kitchen remodel? What if interest 
rates continue to drop and you want 
to refinance your property? Your 
relief turns to concern. What is the 
impact of the lawsuit and  lis pen-

dens? You continue to fret about 
your involvement in a lawsuit with 
which you have no relationship, 
other than via the threat to your 
ownership.

A proposed legislative  
improvement
How can an insured owner be given 
greater peace of mind while not 
adversely impacting the rights of 
the monetary lien holder to collect 
the debt? How might some of the  
adverse impacts of a lien on the pro- 
perty owner be mitigated? With ap- 
propriate legislation, two adverse 
impacts on insured property owners 
could be reduced or eliminated.

The first of these is the cloud on 
title, which impacts the owner’s ab- 
ility to obtain additional financing, 
refinance or possibly sell the prop-
erty. So long as the litigation ex-
ists, this cloud on title hamstrings 
the owner. The second impact that 
could be mitigated is the continued 
burden on the owner of involvement 
in the litigation.

Harm caused by the cloud on title 
could be mitigated by adopting a 
process analogous to the posting of 
an appeal undertaking under CCP 
§ 917.1(b). That tool provides for 
a stay on enforcement of a money  
judgment through the posting of an  
undertaking. A stay allows a judg-
ment debtor to deal with its prop-
erty unencumbered by any enforce-
ment liens or proceedings. The surety 
then becomes obligated to satisfy 
the money judgment but obtains the 
right to recover against the judg-
ment debtor should it have to sat-
isfy the money judgment.

Drawing on that model but tweak-
ing it to recognize that title insur-
ance companies have a contractual 
obligation to satisfy monetary liens, 
the Legislature could require title 
companies to timely file and record 
a “Substitution of Security.” Such 
a filing would directly impose on 
the title company the obligation to 
satisfy any judgment rendered in 
the case while simultaneously re-
leasing the real property from any 
liability. The title company would be 

required to take timely steps to deter-
mine that there was coverage for 
the monetary lien, that the amount 
of the potential judgment was with-
in the policy amount and that there 
was no risk that the plaintiff’s mon-
etary lien would go unpaid should 
she prevail in the litigation.

In line with the CCP § 917.1(b) 
process, the amount available from 
the title insurance company under 
the policy should be one and one-
half times the amount of the mon-
etary lien, creating a cushion for 
costs and interest. The legislation 
should provide that the title insur-
ance filing must be made within 30 
or 60 days after receipt of notice of 
the lawsuit by the title insurance 
company. There might also be a 
short time period for the monetary 
lienholder to file an objection seek-
ing to continue the lien on the real  
property, based on an assertion that  
substitution of the insurance policy 
is insufficient to satisfy the mon-
etary lien. The court would then 
conduct a hearing to determine if 
substitution of the insurance policy 
is adequate to provide a full mone-
tary recovery for the plaintiff.

Insured owners should also be 
spared the burden of remaining de- 
fendants in litigation. In an analo-
gous situation, the Legislature has 
recognized that a nominal defen- 
dant can be effectively removed from 
litigation without adversely impac- 
ting the real parties in interest. 
In CC § 2924(l), dealing with mort-
gages, the law recognizes that trust- 
ees named in a deed of trust have 
no real interest in the real prop-
erty. They merely serve as a tool to  
effectuate foreclosure, if necessary.

Because such trustees have no 
real interest under the deed of trust, 
the Legislature has provided a me- 
chanism allowing them to remove 
themselves from litigation involving 
the deed of trust. If a trustee deter- 
mines that it has been named solely  
in its capacity as trustee and not ari- 
sing out of any alleged wrongful acts  
on its part, it may file a “declaration  
of non-monetary status” under CC §  
2924(l)(a). The trustee must agree 

to be bound by the judgment but is 
relieved of any potential monetary 
judgment. (CC § 2924(l)(d)). The 
trustee is no longer obligated to 
participate in the litigation and is 
treated as a non-party for purposes 
of discovery.

Similarly, the Legislature could 
provide that the “Substitution of 
Security” filed by the title insurance 
company results in the owner being 
removed from the litigation. That 
owner already has no monetary 
obligations beyond what has at-
tached to the real property, so the 
“Substitution of Security” would 
simply eliminate the owner’s obli- 
gation to participate in the litigation 
and substitute the title company on 
the obligation. As in CC § 2924(l)
(d), the owner would be subject to 
discovery as a non-party.

Conclusion
A statute along the lines suggested 
above could increase the “peace of 
mind” of an insured real property 
owner, while not adversely impact- 
ing the rights of the monetary lien- 
holder to obtain the monetary re- 
covery he or she claims. In the 
absence of legislation, nothing pre-
vents parties to this type of litiga-
tion from fashioning a stipulation 
to obtain the same outcome and 
provide the owner a little more 
“peace of mind.”
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